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Basis of Residence in a Divorce 

Consider Future Tax Liability When Negotiating Settlements 

 
Divorced couples are faced with many decisions surrounding the distribution of marital 
assets such as primary and vacation residences. What may seem like a simple matter of 
asset division can take on more complex tax implications if not handled with care.   

The process of divorce can be complicated, particularly when couples own joint assets, such as 
homes, that have appreciated since the original purchase. To illustrate this point, consider a marital 
home that was purchased in your joint names for $100,000, and is now worth $400,000. You have 
agreed that your spouse will retain the home as long as you are given $400,000 in other assets. You 
might think that the law would consider you to be selling your one-half interest, in which you have a 
basis (yardstick for measuring gain or loss) of $50,000 (one-half of the home's original purchase 
price), to your spouse in return for her $200,000 share of the other assets. Fortunately, the law does 
not work that way. You don't recognize any gain on a transfer to a spouse or former spouse that is 
“incident to divorce.” 

While this treatment would be favorable for you in our posited example, there is somewhat of a 
downside for your spouse. If there were a sale, your spouse's basis in the home would be $250,000, 
consisting of $50,000 for the original one-half interest and $200,000 for the purchased interest. The 
result would be that if your spouse sold the home for $400,000 she would only have a $150,000 
capital gain. However, because the transfer to your spouse is not considered a sale, your spouse's 
basis is limited to the original $100,000 purchase price. 

This rule is called a carryover basis rule, because the original basis carries over to the recipient 
spouse. It applies whether the home was originally owned by both spouses as tenants by the entirety, 
joint tenants with right of survivorship, tenants in common or community property or a similar form of 
ownership, or by one spouse alone. The rule also applies regardless of who gets the house and 
whether or not the recipient pays any consideration to the other spouse. 

Divorcing spouses should obviously consider the impact of the carryover basis rule on their potential 
future tax liability when negotiating their settlement. In our example, you have $400,000 in cash and 
your spouse has a house worth $400,000 but your spouse faces a $300,000 tax gain when she sells 
the home. Under the exclusion that applies to gain from the sale or exchange of a principal residence, 
your spouse may be able to exclude up to $250,000 of gain ($500,000 for certain joint filers) from her 
gross income when she sells the home. Still, your spouse may insist that you should get less than 
$400,000 to equalize the fact that she could face tax down the road. 
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The nonrecognition of gain on transfers “incident to divorce” and the carryover basis rule apply to most 
types of property transferred in divorce, not just to the marital home. The equalization concern is even 
greater when splitting highly appreciated assets for which no tax breaks apply when they are sold. 

~ 

If you have any questions, please feel free to contact your Seiler professional at (650) 365-4646 or 
email info@seiler.com.  We would be happy to discuss appropriate courses of action for your 
particular circumstance.  

 
About Seiler LLP 
  
Established in 1957, Seiler is a leading accounting firm serving affluent clients, closely held 
businesses and non-profit organizations throughout the United States and the world. From our offices 
in San Francisco and the Silicon Valley, we offer highly sophisticated solutions and innovative thinking 
in the areas of tax and estate planning, charitable gift planning, audit and assurance, real estate, 
family office and litigation support. At Seiler, our mission is to provide the knowledgeable advice and 
guidance our clients require to navigate the complexities of their financial worlds not only today, but 
also for the many years to come. For more information, please visit www.seiler.com.  
 

About Seiler’s Litigation Support Group 

For more than 40 years, Seiler ‘s litigation support professionals have served as strategic partners to 
leading attorneys in thousands of marital dissolutions throughout California and the world. Our team is 
among the most experienced and strategic in the industry, specializing in highly complex 
engagements for affluent families and closely held businesses. We have successfully navigated a 
broad range of cases, from straightforward business valuations to complex international investigations 
and are adept at providing unique, sophisticated solutions. Our detailed documentation and 
compelling presentations assist attorneys in quickly grasping key conclusions and offering clients 
efficient, exceptional counsel.  
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IRS Circular 230 Disclosure: 
To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. tax advice contained in 
this communication (including any attachments) is not intended or written to be used, and cannot be used, for the 
purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending 
to another party any transaction or matter addressed herein. 
 
Privilege Disclaimer: 
The information transmitted is intended only for the person or entity to which it is addressed and may contain 
confidential and/or privileged material. Any review, retransmission, dissemination or other use of, or taking of any  
action in reliance upon, this information by persons or entities other than the intended recipient is prohibited. If 
you received this in error, please contact the sender and delete the material from any computer. 
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